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BERRYVILLE BOARD OF ZONING APPEALS
CALLED MEETING
Thursday, May 23, 2024 — 1:00 p.m.
Berryville-Clarke County Government Center
101 Chalmers Court — Main Meeting Room — Second Floor
Berryville, Virginia

AGENDA

1. Call to Order — Christy Dunkle, Zoning Administrator

2. Election of Officers — Chair, Vice Chair

3. Approval of Agenda

4. Approval of Minutes — January 19, 2023

5. Public Hearing — Variance
Bradley J. Gable and Melinda D. Gable, Owners, are requesting a variance from
Section 604.5(b)(1), minimum lot width for an interior lot, of the Town of Berryville
Zoning Ordinance in order to allow a minor subdivision of the property located at 512

and 516 South Church Street, identified as Tax Map Parcel number 14-((A))-43 zoned
DR-4 Detached Residential-4. VR 01-24

6. Other
7. Adjourn
Harry Lee Arnold, Jr. EreckalL. Gibson
Mayor ; Vice Mayor
Council Members
William Steinmetz Diane Harrison Grant Mazzarino Ryan Tibbens
Ward 1 Ward 2 Ward 3 Ward 4
KKeith R. Dalton

Town Manager



BOARD OF ZONING APPEALS
TOWN OF BERRYVILLE
DRAFT MINUTES OF ORGANIZATIONAL MEETING
Thursday, January 19, 2023

The organizational meeting of the Berryville Board of Zoning Appeals was held on Thursday,
January 19, 2023. The meeting was called to order by Christy Dunkle, Town Planner, at 7:00 p.m. in
the Berryville — Clarke County Council Chambers located at 101 Chalmers Court in Berryville,
Virginia.

ATTENDANCE
The members of the Board present were: Dandridge Allen, Jay Briggs, Gerald Dodson (remote),
Gwen Malone, Allen McWilliams

Absent: None

The following staff member was present: Christy Dunkle, Community Development Director
Press: None

Ms. Dunkle called the meeting to order at 7:08 p.m.

ELECTION OF OFFICERS
Mr. McWilliams nominated Ms. Gwen Malone as Chair, seconded by Dr. Allen, the motion passed
unanimously by voice vote.

Mr. McWilliams nominated Mr. Dodson for Vice Chair, seconded by Chair Malone, the motion
passed unanimously by voice vote.

APPROVAL OF AGENDA
Chair Malone moved, seconded by Mr. McWilliams, to approve the agenda as written. The motion
passed unanimously by voice vote.

APPROVAL OF MINUTES
Dr. Allen moved, seconded by Chair Malone, to approve the minutes of August 16, 2018 meeting as
written. The motion passed unanimously by voice vote.

DISCUSSION — Section 505 Board of Zoning Appeals of the Berryville Zoning Ordinance

Ms. Dunkle said that she would like to discuss Section 505 as it relates to Board of Zoning Appeals
responsibilities and tasks. She said the ordinance was updated in 2016 in order to conform to
changes made in the Code of Virginia. She identified Section 505.1(n) Hearings — Procedures,
which states that non-legal staff of the Town Council may have ex parte communications with a
member of the Board prior to the hearing but may not discuss the facts or law relative to the case
before the Board of Zoning Appeals.



Ms. Dunkle discussed Section 506 Maodifications, which allows for administrative determinations
for modifications as long as all of the items required in the zoning ordinance are met. She added
that this was a significant change from the previous iteration of the ordinance.

Mr. Briggs asked if any other changes need to be made. Ms. Dunkle said there were not.

DISCUSSION ~ Certified Board of Zoning Appeals Training Opportunities

Ms. Dunkle said that the VCU Land Use Education Program is offering a virtual Certified Board of
Zoning Appeals Training in February. Mr. Briggs and Chair Malone said they would like to take the
class. Mr. Dodson said he may be interested and would let staff know by the registration deadline.

OTHER
Mr. Briggs requested that each member introduce themselves and tell members about themselves,

ADJOURNMENT
There being no further business to come before the Board, on motion by Mr. McWilliams,
seconded by Mr. Briggs, the meeting was adjourned at 7:28p.m.

Gwen Malone, Chair Christy Dunkle, Recording Secretary

Town of Berryville Board of Zoning Appeais
Minutes — August 16, 2018 Page 2 of 2



BERRYVILLE BOARD OF ZONING APPEALS AGENDA ITEM 5
Public Hearing — Variance Request
May 23, 2024

Bradley J. Gable and Melinda D. Gable, Owners, are requesting a variance from Section
604.5(b)(1), minimum lot width for an interior lot, of the Town of Berryville Zoning Ordinance
in order to allow a minor subdivision of the property located at 512 and 516 South Church
Street, identified as Tax Map Parcel number 14-((A))-43 zoned DR-4 Detached Residential-4.
VR 01-24

The request before you is for a variance from front lot width requirements for a parcel in the DR-4
Residential zoning district.

The Code of Virginia identifies powers and duties of Boards of Zoning Appeals as follows:

§ 15.2-2309. Powers and duties of boards of zoning appeals.
Boards of zoning appeals shall have the following powers and duties:

1. To hear and decide appeals from any order, requirement, decision, or determination made by an
administrative officer in the administration or enforcement of this article or of any ordinance adopted
pursuant thereto. The decision on such appeal shall be based on the board's judgment of whether the
administrative officer was correct. The determination of the administrative officer shall be presumed
to be correct. At a hearing on an appeal, the administrative officer shall explain the basis for his
determination after which the appellant has the burden of proof to rebut such presumption of
correctness by a preponderance of the evidence. The board shall consider any applicable ordinances,
laws, and regulations in making its decision. For purposes of this section, determination means any
order, requirement, decision or determination made by an administrative officer. Any appeal of a
determination to the board shall be in compliance with this section, notwithstanding any other
provision of law, general or special.

2. Notwithstanding any other provision of law, general or special, to grant upon appeal or original
application in specific cases a variance as defined in § 15.2-2201, provided that the burden of proof
shall be on the applicant for a variance to prove by a preponderance of the evidence that his
application meets the standard for a variance as defined in § 15.2-2201 and the criteria set out in this
section.

Notwithstanding any other provision of law, general or special, a variance shall be granted if the
evidence shows that the strict application of the terms of the ordinance would unreasonably restrict
the utilization of the property or that the granting of the variance would alleviate a hardship due to a
physical condition relating to the property or improvements thereon at the time of the effective date
of the ordinance, or alleviate a hardship by granting a reasonable modification to a property or
improvements thereon requested by, or on behalf of, a person with a disability, and (i) the property
interest for which the variance is being requested was acquired in good faith and any hardship was
not created by the applicant for the variance; (ii) the granting of the variance will not be of substantial
detriment to adjacent property and nearby properties in the proximity of that geographical area; (iii)



the condition or situation of the property concerned is not of so general or recurring a nature as to
make reasonably practicable the formulation of a general regulation to be adopted as an amendment
to the ordinance; (iv) the granting of the variance does not result in a use that is not otherwise
permitted on such property or a change in the zoning classification of the property; and (v) the relief
or remedy sought by the variance application is not available through a special exception process that
is authorized in the ordinance pursuant to subdivision 6 of § 15.2-2309 or the process for
modification of a zoning ordinance pursuant to subdivision A 4 of § 15.2-2286 at the time of the filing
of the variance application. Any variance granted to provide a reasonable modification to a property
or improvements thereon requested by, or on behalf of, a person with a disability may expire when
the person benefited by it is no longer in need of the modification to such property or improvements
provided by the variance, subject to the provisions of state and federal fair housing laws, or the
Americans with Disabilities Act of 1990 (42 U.S.C. § 12131 et seq.), as applicable. If a request for a
reasonable modification is made to a locality and is appropriate under the provisions of state and
federal fair housing laws, or the Americans with Disabilities Act of 1990 (42 U.S.C. § 12131 et seq.), as
applicable, such request shall be granted by the locality unless a variance from the board of zoning
appeals under this section is required in order for such request to be granted.

No variance shall be considered except after notice and hearing as required by § 15.2-2204. However,
when giving any required notice to the owners, their agents or the occupants of abutting property
and property immediately across the street or road from the property affected, the board may give
such notice by first-class mail rather than by registered or certified mail.

In granting a variance, the board may impose such conditions regarding the location, character, and
other features of the proposed structure or use as it may deem necessary in the public interest and
may require a guarantee or bond to ensure that the conditions imposed are being and will continue
to be complied with. Notwithstanding any other provision of law, general or special, the property
upon which a property owner has been granted a variance shall be treated as conforming for all
purposes under state law and local ordinance; however, the structure permitted by the variance may
not be expanded unless the expansion is within an area of the site or part of the structure for which
no variance is required under the ordinance. Where the expansion is proposed within an area of the
site or part of the structure for which a variance is required, the approval of an additional variance
shall be required.

. To hear and decide appeals from the decision of the zoning administrator after notice and hearing as

provided by § 15.2-2204. However, when giving any required notice to the owners, their agents or the
occupants of abutting property and property immediately across the street or road from the property
affected, the board may give such notice by first-class mail rather than by registered or certified mail.

. To hear and decide applications for interpretation of the district map where there is any uncertainty

as to the location of a district boundary. After notice to the owners of the property affected by the
question, and after public hearing with notice as required by § 15.2-2204, the board may interpret
the map in such way as to carry out the intent and purpose of the ordinance for the particular section
or district in question. However, when giving any required notice to the owners, their agents or the
occupants of abutting property and property immediately across the street or road from the property
affected, the board may give such notice by first-class mail rather than by registered or certified mail.



The board shall not have the power to change substantially the locations of district boundaries as
established by ordinance.

5. No provision of this section shall be construed as granting any board the power to rezone property
or to base board decisions on the merits of the purpose and intent of local ordinances duly adopted
by the governing body.

6. To hear and decide applications for special exceptions as may be authorized in the ordinance. The
board may impose such conditions relating to the use for which a permit is granted as it may deem
necessary in the public interest, including limiting the duration of a permit, and may require a
guarantee or bond to ensure that the conditions imposed are being and will continue to be complied
with.

No special exception may be granted except after notice and hearing as provided by § 15.2-2204.
However, when giving any required notice to the owners, their agents or the occupants of abutting
property and property immediately across the street or road from the property affected, the board
may give such notice by first-class mail rather than by registered or certified mail.

7. Torevoke a special exception previously granted by the board of zoning appeals if the board
determines that there has not been compliance with the terms or conditions of the permit. No
special exception may be revoked except after notice and hearing as provided by § 15.2-2204.
However, when giving any required notice to the owners, their agents or the occupants of abutting
property and property immediately across the street or road from the property affected, the board
may give such notice by first-class mail rather than by registered or certified mail. If a governing body
reserves unto itself the right to issue special exceptions pursuant to § 15.2-2286, and, if the
governing body determines that there has not been compliance with the terms and conditions of the
permit, then it may also revoke special exceptions in the manner provided by this subdivision.

8. The board by resolution may fix a schedule of regular meetings, and may also fix the day or days to
which any meeting shall be continued if the chairman, or vice-chairman if the chairman is unable to
act, finds and declares that weather or other conditions are such that it is hazardous for members to
attend the meeting. Such finding shall be communicated to the members and the press as promptly
as possible. All hearings and other matters previously advertised for such meeting in accordance
with § 15.2-2312 shall be conducted at the continued meeting and no further advertisement is
required.

Code 1950, §§ 15-831, 15-850, 15-968.9; 1950, p. 176; 1962, c. 407, § 15.1-495; 1964, c. 535; 1972, c.
695; 1975, cc. 521, 641; 1987, c. 8; 1991, c. 513; 1996, c. 555; 1997, c. 587; 2000, c. 1050; 2002,
c. 546; 2003, c. 403; 2006, c. 264; 2008, c. 318; 2009, c. 206; 2015, c. 597; 2018, c. 757.



VA Code § 15.2-2201. Definitions.

“Variance" means, in the application of a zoning ordinance, a reasonable deviation from those provisions
regulating the shape, size, or area of a lot or parcel of land or the size, height, area, bulk, or location of a
building or structure when the strict application of the ordinance would unreasonably restrict the
utilization of the property, and such need for a variance would not be shared generally by other
properties, and provided such variance is not contrary to the purpose of the ardinance. It shall not
include a change in use, which change shall be accomplished by a rezoning or by a conditional zoning.

Requested Action
The applicants are requesting a variance from Section 604.5(b}){1) of the Berryville Zoning Ordinance
which establishes a minimum lot width for an interior iot of 75 feet.

There are two existing buildings on the property, 512 and 516 South Church Street. 512 South Church
Street was a former store which will not be permitted under DR-4 zoning. 516 South Church is a single-
family house. The applicants would like to create a second parcel with a lot width of 65.73 feet which
would not conform to regulations established in Section 604 of the Zoning Ordinance. The minor
subdivision will also need to be approved by the Berryville Area Development Authority who is the
administrative body within the annexation area.

Existing Conditions
This parcel and all adjacent properties are zoned DR-4 Detached Residential.

Utility Information
512 South Church Street will be required to pay availability fees for both water and sewer. 516 South
Church Street is already on public utilities.

Advertisement

The public hearing notice was published in the Winchester Star on Thursday, May 14 and Thursday, May
21, 2024. Adjacent property owners were notified via first class mail on May 10, 2024, Staff has not
received any comments.

Staff Comments

The total property area is 27,469 square feet with the proposed lots for parcels 1-1 and iot 1-2 are
14,286 square feet and 13,813 square feet, respectively. Both conform to the minimum lot size
established in the zoning ordinance of 10,000 square feet.

No additional non-conformance would be created by allowing the variance for the subdivision to occur.

The following materials are included in this packet

Land Development Application;

Application for Zoning Variance;

Vicinity map;

Suhdivision plat;

Photographs of the property;

Public hearing notice published on May 9 and May 16, 2024 in the Winchester Star;
Adjacent property owners’ notice mailed on May 10, 2024;

Nowme W e



8. Section 604 DR-4 Residential from the Berryville Zoning Ordinance;
9. Section 505 Board of Zoning Appeals of the Berryville Zoning Ordinance; and
10. Motions for approval and denial of the request.

In granting this variance, a precedent for future requests may be set.
it would be appropriate for the BZA to make a decision at this meeting.

PLEASE NOTE:
Please note that State Code requires that a majority vote of the Board {three) is necessary to grant a
variance. If there are only three members present, all three would have to vote in the affirmative to

grant the variance.




LAND DEVELOPMENT APPLICATION TOWN OF BERRYVILLE

(Please print or type) /Sr"—-//‘f T ﬂ;,é/x /40_/,,.‘14_ D é&:é/»{.

Current Property Owner,

Owner's Address 0107\(% A‘IKMDM'T ﬂ"’/ Z/MQMOH 7L/ I/ﬁ" Avi3 5
Phone 70%) ﬁl%——- 94'715'

Agent {Contact Person) e J / ot G“ L [” ) ,
Agent's Address_ 2 1 M ™ //'}'J;T-M onT ﬁé, /)?61/'—z Ao~ A [//‘ lol3s

Phone C703) 72 0 T ST7lsT ‘éfve/L-»/ }'p_z_[’/-f QL snan /‘ch
/07 Jd

Check Appropriate Request:

Subdivision - crealing more than 2 lots
Minor Subdivision - single lot divided into 2 lots
____ Boundary Line Adjustment
__ Site Plan
_ Rezoning
Text Amendment: Zoningor ____ Subdivision Ordinance
___ARB Certificate of Appropriateness
_____Town of Berryville Utilitics

’/0ther: - VA’ﬂ/ANC‘[':

Complete As Applicable:

Nature of Request/Proposal: Sw L G/““S' o n d[\ St MJ S . s CL\‘J(L L > 7L

Tax Map & Parcel Number(s): /4 - /4 - - 93
Size of Project Site: 27, 46 7 S~
Proposed # of Lots: Z- Bxisting Zoning 1\\0.. . tv'\l

Owner or Agent: The information provided is accpirate to the best of my knowledge. I understand that the Town may deny, approve, or

conditionally approve the thich Laty applying. 1 certify that all property corners have been clearly staked apd ﬂ$g0d'
Signature: g A Date: /14 Z
Va4

Owner: 1 have read this completed application, understand its intent, and freely consent to its filing. Turthermore, I grant permission
fo the Town Planning Department and other government agens to enter the properly and make such investigations and tests, as they

deem necessary. I acknowledge that in accordance with Article X of the Subdivision Ordinance I am responsible for costs incurred for
review of subdivision and/or development plans by the Town'’s engineer and that any other required tests ox studies will be carried out

at owner/agent expense
Signature; M /A Date: y/ L / 27/

OFFICE USE ONLY

Public Hearing Required? \4' ] Dates Advertised W\ﬁ"’! q & MLL} l fo ‘,2«0 Z.,L‘:/
Adjoining Property Owners Noriﬁed?_ W‘b g . 10 )\}“! ' Sl%\;\ ‘ﬂ DS’& ma/l/} f(‘

Action Taken:

PAFORMS\LANDDEV.DOC 3/05



TOWN OF BERRYVILLE, VIRGINIA, PLANNING AND ZONING

APPLICATION FOR A ZONING VARIANCE

Applicant's Name /f’/& o//*t/"/ \JM Fﬂ (/‘( /%b /fm l /) é’Z/f
Address_ 207 ‘7/5/ %1 /‘ﬂ’wm/ /Zc/ ,[}///A Lﬂj% ,Zé/ff_;}mne# 707) Go 5 —S7/¢

Description of variance requested:

B\V\.AL S\ gonl[—» 0\t L g}yu), <Q—¢~o«_, r)\l

7 <
?Q,‘QQC_./ g)./u¢L S\L—’ SO\E\-L le/\naf@’\:w S;—- | S%ﬂ\i

@\Avﬁ\l AW e (1E ‘3“\7’ v (57

Sl S\ oh...l SH v /A == 3

’tg.gr\/yw. v V4 Z.wf’;/

Property Owner's Name N J \«\{ -1 G«L \k M . \}m “L_ rb GQL),(

(1) Please state how the strict application of the zoning ordinance creates an undue hardship for you. (Note: Financial loss,
standmg along, does not establish an extlaondmaly or exceptional situation or hardship to justify granting a variance.)
g’ i . o —

. - Q C.Sru-rJ\ ; Sl‘pl% \o— R SN -
o :m;vu La R 3 ?L\ysww) \o\* . Wkl

-\\‘-UU g;;\‘k\;”dr”“& \XV D ?{;;?L“\ 'J S’Q“““ q— % &)\mt-r\u_,~

(2) Please state how your hardship is not shared generally by other properties in the same zoning district and the same

\;(’:/i[nci’t??' /)r’ojhzv '}"I v c,/r) el 7L Z\Lv& %’/"O oa // = (717""( "’ZJW{"’

For property located at

(3) Please state why the granting of a variance will not be of substantial detriment to adjacent property, and why the
variance wiil not change tljchalacter of the district: J_

T
— ¥
A,Q 0)/0'744/ re s /(‘{—3— / A K S

(4) To your knowledge, is the condition or situation of your property so general or recurring that the Zoning Ordinance
ought to be changed so as to eliminate the need for other property owners with the same condition or situation to apply

for a variance? A/ O If yes, please explain:
. ll e
V eV / IZ Y Z ve St

Signed M /ﬂ Date (—//& /Z >/

Falird / ’// /
PLEASE SUBMIT THIS FORM TO THE TOWN OF BERRYVILLE, 101 Chalmers Court, BERRYVILLE, VIRGINIA, 22¢11
WITH THE APPROPRIATE FEE(S). FOR FEE INFORMATION, PLEASE CALL (540) 955-4081.
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SUBDIVISION PLAT

LOT 1
TOWN OF BERRYVILLE, CLARKE COUNTY, VIRGINIA
April 21,2024

OWNER'S CERTIFICATE
The above and foregoing subdivision of the land conveyed to Bradley and Melinda
Gable, as appears on the accompanying plat, along with dedication of easements is.
with thefree consent and i |n accordance with the desires of the undersrgnpd owne.s

STATE /COMMONWEALTH OF W IR &I N A

CITY/COUNTY OF | OUDOoUN  towit:

The foregoing Owner's Certificate was acknowledged before mg this ,Zlffay of APR , 2024

R Az W

My commission expires ‘7/ 30/ 25
Notary Public Registration Number 75 = 93y

SURVEYOR'S CERTIFICATE

'

Mostafa Pourkiani, a duly Licensed Professional Engineer & Land Surveyor in the

Commonwealth of Virginia, do hereby certify that the land contained in this boundary line
adjustment survey is all of the land conveyed to "Melinda D & Bradley J Gable" by a deed
dated November 7', 2022, to be found among the records of Clarke County in Deed Book

652 Page 586,

. Y é:w

Mostafa Pourkiani, P.E., L.S.

PARENT TAX PARCEL IDENTIFICATION

MAP NUMBER 14-A- -43

8 OSTAFA POURKIANI
Lic. No. 3296
{ 04_Zl - 2'4

«’VD o R‘fgﬁ

APPROVAL:

SHEET10F4 |  SCALE: -

TOWN OF BERRYVILLE SUBDIVISION AGENDT DATE
InfraTech
46950 Jennings Farm Dr
Suite 230

Construction Engineering  Surveying

Sterling, VA 20164
571-437-3362
mo@infraconstruction.com




NOTES:

1.

THESE PROPERTIES DELINEATED HEREON ARE SHOWN WITH THE TAX MAP
NUMBER 14 - A- - 43 & 14 - A -- 42 IN CLARKE COUNTY'S REAL PROPERTY TAX
DATA BASE .

THESE PROPERTIES ARE NOW IN THE NAME of "BRADLEY J & MELINDA D GABLE"
AS RECORDED IN DEED BOOK 652 PAGE 586 AND DEED BOOK 707 PAGE 374
AMONG THE OFFICIAL RECORDS OF CLARKE COUNTY, VIRGINIA,

PLAT NORTH, METES AND BOUNDS DESCRIPTION AS PER RECORDED PLAT IN
DEED BOOK 136 PAGE 657.

THIS PROPERTY IS SUBJECT TO RESTRICTIONS OF RECORD.
THIS PLAT HAS BEEN PREPARED WITHOUT THE BENEFIT OF A TITLE REPORT.

THE BOUNDARY INFORMATION SHOWN HEREON IS BASED ON A RECORDED
PLAT IN DEED BOOK 136 PAGE 657 AND A FIELD SURVEY ON MARCH 17, 2023 BY
INFRATECH.

THE PROPERTY SHOWN HEREON LIES ENTIRELY WITHIN FLOOD ZONE X, AREAS
OUTSIDE OF 0.2% OF ANNUAL CHANCE FLOOD PLAIN PER N.F.L.P FLOOD
INSURANCE RATE MAP NO. 51043C0063D, EFFECTIVE SEPTEMBER 9, 2007.

LEGEND
IPF:  IRON PIPE FOUND
IRF:  IRON ROD FOUND
P/M:  POWER METER
SAN:  SANITARY
W/M:  WATER METER
WAV: WATER VALVE
G/0:  CLEANOUT
HYD:  HYDRANT
EP:  EDGE OF PAVEMENT
OE:  OVERHEAD ELECTRIC

< O  POWERPOLE

T.M.: TAXMAP NUMBER
PRN:  PARCEL RECORD NUMBER

SUBDIVISION PLAT

LOT A-1
TOWN OF BERRYVILLE, CLARKE COUNTY, VIRGINIA
APRIL 21,2024

SHEET20F4 |  SCALE:---

Lic. No. 3296
o4 8 - 2 InfraTech
< e
46950 Jennings Farm Dr
D SURVS Suile 230

Sterling, VA 20164
571-437-3362

Construction  Engineering  Surveying mo@infraconstruction.com




T.M. 14-A--42B
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SUBDIVISION PLAT
LOT A-1

TOWN OF BERRYVILLE, CLARKE COUNTY, VIRGINIA
APRIL 21, 2024

InfraTech
46950 Jennings Farm Dr
Suite 230
Sterling, VA 20164
571-437-3362
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TOWN OF BERRYVILLE
BOARD OF ZONING APPEALS
PUBLIC HEARING NOTICE

The Berryville Board of Zoning Appeals will hold a public
hearing at 1:00 p.m., or as soon after as this matter may be
heard, on Thursday, May 23, 2024, in the Main Meeting Roam,
Second Floor, of the Berryville/Clarke County Gavernment
Center, 101 Chalmers Court, Berryville, Virginia to consider the
foliowing:

Bradley J. Gable and Mefinda D. Gahle, Owners, are
requesting a variance from Section 604.5{(b){1), minimum
lot width for an interior iot, of the Town of Berryville
Zoning Ordinance in order to allow a minor subdivision
of the property located at 512 and 516 South Church
Street, identified as Tax Map Parcel number 14-({A))-43
zoned DR-4 Detached Residential-4. VR 01-24

Copies of the variance application and related documents may
be examined at the Town Business Office, Berryville/Clarke
County Government Center (101 Chalmers Court), First Floor,
Berryville, Virginia during regular business hours. Additional
infformation may be obtained by calling Community
Development Directar Christy Dunkle at 540/955-4081. Any
person desiting t¢ be heard on this matter should appear at the
appointed time and place.

The Town of Berryville does not discriminate against disabled
persons in admission or access to its programs and activities.
Accommodations will he made for disabled persons upon prior
request.

Christy N. Dunkle, Zoning Administrator
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[T] 540/955-1099
[F]540/955-4524
[E] info@berryvilleva.gov

Berryville — Clarke County
Government Center
101 Chalmers Court, Suite A

Berryville, VA 22611 www.berryvilleva.gov

TOWN OF
BERRYVI L L E
VIRGINIA

NOTICE TO ADJACENT PROPERTY OWNERS
BERRYVILLE BOARD OF ZONING APPEALS
PUBLIC HEARING NOTICE

The Berryville Board of Zoning Appeals will hold the following public hearing at

1:00 p.m., or as soon after as this matter may be heard, on Thursday, May 23, 2024, in
the Main Meeting Room, Second Floor, of the Berryville/Clarke County Government
Center, 101 Chalmers Court, Berryville, Virginia to consider the following:

Bradley J. Gable and Melinda D. Gable, Owners, are requesting a variance from
Section 604.5(b)(1), minimum lot width for an interior lot, of the Town of
Berryville Zoning Ordinance in order to allow a minor subdivision of the
property located at 512 and 516 South Church Street, identified as Tax Map
Parcel number 14-((A))-43 zoned DR-4 Detached Residential-4. VR 01-24

Copies of the applications, amendments, and maps may be examined at the Town
Business Office, Berryville/Clarke County Government Center (101 Chalmers Court), First
Floor, Berryville, Virginia during regular business hours. Additional information may be
obtained by calling Community Development Director Christy Dunkle at 540 955-4081.
Any person desiring to be heard on this matter should appear at the appointed time

and place.

The Town of Berryville does not discriminate against disabled persons in admission or
access to its programs and activities. Accommodations will be made for disabled

persons upon prior request.

Christy N. Dunkle, Zoning Administrator

Harry Lee Arnold, Jr. EreckalL. Gibson
Mayor Vice Mayor
Council Members
William Steinmetz Diane Harrison Grant Mazzarino Ryan Tibbens
Ward 1 Ward 2 Ward 3 Ward 4
Keith R. Dalton

Town Manager
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Section 604 Detached Residential-4 (DR-4)

SECTION 604 - DETACHED RESIDENTIAL-4 (DR-4) DISTRICT

PURPOSE AND INTENT

The Detached Residential-4 District is created to provide for single-family detached
residences at higher densities than other single-family detached districts. A maximum of
four (4.0) units per net developable acre establishes a medium- to low-density district for
detached residences. The application of this district shall be to undeveloped tracts lying
within the Town of Berryville and within the precincts of the Berryville Plan, as well as to
“infill” lots within the existing stable neighborhoods, with the intent of preserving existing
natural features and vegetation, promoting excellence in site planning and landscape
design, and encouraging housing of compatible scale and architectural character. Cluster
residential development shall be encouraged and permitted, by right, so that specific
environmental preservation and land-use goals may be promoted.

PERMITTED USES

(2) Single-family detached dwellings, either a conventional “dispersed” layout or a
clustered layout subdivision--a clustered subdivision requiring site plan approval.

(b)  Accessory uses, to include detached carports and garages, tool sheds, children’s
playhouses, doghouses, private swinmming pools and Temporary Family Health
Care Structures as established in Section 323. (11/10)

(¢)  Municipal utilities.

SPECIAL PERMIT USES

(a) Bed and breakfast lodging occupying more than 300 square feet of residence.

(b) Cemeteries.

(c) Churches and shrines.

(d)  Community buildings, public and private,

(e) Day care centers and nursery schools. {10/94)

(f) Hire stations.

(2) Home occupations as defined in Section 315. (12/93)

(k) Libraries, museums, and historic markers.

(1) Plant nurseries with no sale of nursery products permitted on premises.

)] Public utility uses (sub-stations, pump stations, storage tanks, etc.) and related
easements, except for municipal utilities.

(k) Recreational uses such as public swimming pools, tennis courts, and golf courses.

) Public schools, parks, playgrounds and related uses. (3/09)

(m)  Short-term rentals (10/23)

MAXIMUM DENSITY
(a) Four (4.0) dwelling units per net developable acre.
(b) A maximum floor area ratio of 0:15 shall apply to uses other than residential.

LOT SIZE, YARD, AND BULK REQUIREMENTS FOR CONVENTIONAL LOTS

(a) Lot area: Minimum--10,000 square feet; maximum - 30,000 square feet (7/04).
(Refer to Section 614 regarding the impact of critical environimental areas on lot
Size requirements.

Town of Berryville
Zoning Ordinance - 6-8 - July, 2023
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604.7
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604.8

(b)

(©)

(d)

Section 604 Detached Residential-4 (DR-4)

Minimum lot width

(1) Interior lot: 75 feet

(2)  Corner lot: 90 feet

Minimum yard requirenients

(1) Front yard: 20 feet for primary structures;

25 feet for garages, carports or other
structures used to house vehicles (7/04)

(2)  Side yard: 10 feet

(3)  Rearyard: 30 feet (residences)

(4)  Accessory structure: 5 feet (rear and side setbacks)
Maximum building height: 35 feet

MINIMUM DISTRICT SIZE FOR CLUSTER SUBDIVISIONS
Minimum district size for cluster subdivision: two (2) acres.

LOT SIZE, YARD, AND BULK REQUIREMENTS FOR CLUSTERED LOTS

(a)

(b)

(©)

(d)

Minimum lot area: 7,500 square feet.

Maximum lot area: 20,000 square feet (7/04)

(Refer to Section 614 regarding the impact of critical environmental areas on lot size
requirements.)

Minimum lot width
(1) Interior lot: 60 feet
2) Corner lot: 75 feet
Minimum yard requirements
H Front yard: I5 feet for primary structures;
25 feet for garages, carports, or other
structures used to house vehicles (7/04)
) Side yard: 10 feet
3) Rear yard: 25 feet (residences)
) Accessory structure: 5 feet (rear and side setback)
Maximum building height: 35 feet

OPEN SPACE REQUIREMENTS FOR DETACHED RESIDENTIAL SUBDIVISIONS

(a)

(®)

In subdivisions approved for cluster development, twenty (20) percent of the net site
area which excludes 100-year floodplain, sinkholes, and slopes exceeding twenty-
five (25) percent and fifty (50) percent of land with slopes between fifteen (15) and
twenty-five (25) percent shall be open space, dedicated to common usage and
ownership.

In cluster subdivisions, at least one-fourth (1/4) of the required open space {five {5}
percent of the net site area) shall be developed and designed for recreational and
active community open space.

Town of Berryville
Zoning Ordinance - 6-9 - July, 2023



Section 604 Detached Residential-4 (DR-4)

604.9 ADDITIONAL REGULATIONS

(a)

(b)
(©)
(d)

(e)
)

Refer to Article 11l for general regulations and other provisions which may
supplement those cited herein.

Refer to Section 305 for off-street parking requirements.

Refer to specific Overlay Zoning Districts, where applicable.

Refer to Section 615 for special regulations relating to cluster subdivisions, critical
environmental areas, and open space.

Refer to Section 317 Karst Features for additional requirements. (7/04)

The lot size, yard, and bulk requirements in effect at the time of subdivision plat
approval prior to January 1, 2011 shall remain applicable to such subdivisions until
July 1, 2017. The foregoing shall not be effective unless any unreleased performance
bonds and agreements or other financial guarantees of completion of public
improvements in or associated with the subdivision are continued in force. (12/14)

Town of Berryville
Zoning Ordinance -6-10 - July, 2023
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565.1

Section 504 — Schedule of Fees, Charges, and Expenses

SECTION 504 - SCHEDULE OF FEES, CHARGES, AND EXPENSES

The Town Council shall establish, by resolution, a schedule of fees, charges, and expenses
and collection procedures for zoning permits, certificates of use and occupancy, special
permits, variances, appeals, amendments, and other matters pertaining to this Ordinance.

The schedule of fees shall be available for inspection in the office of the Zoning
Administrator and may be altered or amended by the Governing Body by resolutions.
Until all application fees, charges, and expenses have been paid in full, no action shall be
taken on any application or appeal.

SECTION 505 - BOARD OF ZONING APPEALS
There shall be cstablished a Board of Zoning Appeals (Board) that shall consider appeals,
variances, and zoning map mterpretations.

ORGANIZATION AND PROCEDURES

(a) Membership
The Board shall consist of five residents of the Town of Berryville, appointed by
the Circuit Court of Clarke County. Members of the Board shall hold no other
public office in the locality except that one may be a member of the Berryville
Planning Commission.

(b) Alternate Members
The Town Council may request the Circuit Court of Clarke County to appoint not
more than three alternates to the Board of Zoning Appeals, pursuant to the
provisions of Virginia Code § 15.2-2308(A).

() Terms of Office
The terms of office for members of the Board shall be for five years each except
that original appointments shall be made for such terms that the term of one
member shall expire each year. The Secretary of the Board shall notify the court at
least thirty (30) days in advance of the expiration of any term of office, and shall
also notify the Court promptly if any vacancy occurs. Appointments to fill
vacancies shall be only for the unexpired portion of the term. Members may be
reappointed to succeed themselves. A member whose term expires shall continue
to serve until his/her successor is appointed and qualifies.

(d) Officers
With the exception of its Secretary and the alternates, the Board shall elect from its
own membership its officers who shall serve annual terms as such and may succeed
themselves. The Board may elect as its Secretary either one of its members or a
qualified individual who is not a member of the Board, excluding alternate
members, A Secretary who is not a member of the Board shall not be entitled to
vote on matters before the Board.

(e) Quorum
For the conduct of any hearing, a quorum shall be not less than a majority of all the
members of the Board.

Town af Berryville
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Section 505 — Board of Zoning Appeals

43 Procedures
The Board may make, alter, and rescind rules and forms for its procedures,
consistent with Town ordinances and general laws of the Commonwealth,
(g) Records
The Board shall keep minutes and a full record of its proceedings and other official
actions, which shall be filed in the office of the Board and shall be public records.
(h) Report
The Board shall submit a report of its activities to the governing body at least once
each year.
(i) Withesses
The Chairman of the Board, or the acting Chairman in the Chairman’s absence,
may compel attendance of witnesses and administer oaths of witnesses.
)] Employees
Within the limits of funds appropriated by the Town Council, the Board may
employ or contract for secretaries, clerks, legal counsel, consultants, and other
technical and clerical services.
(k) Compensation :
Members of the Board may receive such compensation as may be authorized by the
Town Council.
4y Removal
Any Board member or alternate may be removed for malfeasance, misfeasance, or
nonfeasance in office, or for other just cause, by the Court that appointed the
member or alternate, after a hearing held after at least fifteen (15) days notice.
(m)  Meetings
The Board by resolution may fix a schedule of regular meetings, and may also fix
the day or days to which any meeting shall be continued if the Chairman, or Vice
Chairman is unable to act, finds and declares that weather or other conditions are
such that it is hazardous for members to attend the meeting. Such findings shall be
communicated to the members and the press as promptly as possible. All hearings
and other matters previously advertised for such meeting in accordance with
Virginia Code § 15.2-2312 shall be conducted at the continued meeting and no
further advertisement shall be required.
(n} Hearings — Procedures
I. The non-legal staff of the Town Council may have ex parte communications
with a member of the Board prior to the hearing but may not discuss the facts or
law relative to the case before the Board. The applicant, landowner, or their
agent or atforney may have ex parte communications with a member of the
Board prior to the hearing but may not discuss the facts or law relative to the
case before the Board. If any ex parte discussion of facts or law in fact occurs,
the party engaging in such communication shall inform the other party as soon
as practicable and advise the other party of the substance of such
communication. For purposes of this section, regardless of whether all parties
participate, ex parte communications shall not include (i) discussions as part of
a public meeting or (ii) discussion prior to a public meeting to which staff of the
governing body, the applicant, landowner, or their agent or attorney are all
invited. For purposes of this section, “non-legal staff of the Town Council”

Town of Berryville
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505.3

Section 505 — Board of Zoning Appeals

shall mean any staff who is not in the office of the attorney for the Town, or for
the Town Council, or who is appointed by special law or pursuant to § 15.2-
1542, Nothing in this section shall preciude the Board from having ex parte
communications with any attorney or staff of any attorney where such
communication is protected by the attorney-client privilege or protection of
confidentiality.

2. Any materials relating to the case before the Board, including a staff
recommendation or report furnished to a member of the Board, shall be made
available without cost to an applicant, appellant, or other person aggrieved
under § 15.2-2314, as soon as practicable thereafter, but in no event less than
three business days providing such materials to a member of the Board. If the
applicant, appellant, or other person aggrieved under § 15.2-2314 requests
additional documents or materials to be provided by the locality other than
those materials provided to the Board, such request shall be made pursuant to §
2.2-3704. Any such materials furnished to a member of the Board shall also be
made available for public inspection pursuant to Subsection F of § 2.2-3707.

3. At a hearing the Board shall offer an equal amount of time to the applicant,
appellant, or any other person aggrieved under § 15.2-2314, and the Town staff.

APPEAL OF DECISION OF BOARD

Any person or persons jointly or severally aggrieved by any decision of the Board, or any
aggrieved taxpayer, or any officer, department, board, or bureau of the locality, may file
with the Clerk of the Clarke County Circuit Court a petition specifying the grounds on
which aggrieved within 30 days after the final decision of the Board.

APPEALS OF ADMINISTRATIVE DETERMINATIONS

(a)

(b)

The Board shall hear and decide appeals from any order, requirement, decision, or
determination made by an administrative officer in the administration or
enforcement of the Zoning Ordinance. The decision on such appeal shall be based
on the Board’s judgment of whether the administrative officer was correct. The
determination of the administrative officer shall be presumed to be correct. At a
hearing on an appeal, the administrative officer shall explain the basis for their
determination after which the appellant has the burden of proof to rebut such
presumption of correctness by a preponderance of the evidence. The Board shall
consider any applicable ordinances, laws, and regulations in making its decision.
For purposes of this section, “determination” means any order, requirement,
decision, or determination made by an administrative officer. Any appeal of a
determination to the Board shall be in compliance with this section,
notwithstanding any other provision of law, general or special.

An appeal to the Board may be taken by any person aggrieved or by any officer,
department, board, or bureau of the Town affected by any decision of the Zoning
Administrator, or from any order, requirement, decision or determination made by
any other administrative officer in the administration or enforcement of the Zoning
Ordinance, or any modification of zoning requirements pursuant to Virginia Code §
15.2-2286.

Town of Berrpville
Zoning Ordinance - 56~ July, 2023



505.4

(c)

(d)

(e)

H
(2)
(h)

Section 505 — Board of Zoning Appeals

Any written notice of a zoning violation of any written order or administrative
determination of the Zoning Administrator shall include a statement informing the
recipient of the of the recipient’s right to appeal the notice of zoning violation or
the written order or administrative determination within 30 days, and that the
decision shall be final and unappealable if not appealed within 30 days. The appeal
period shall not commence until the statement is given. The appeal shall be taken
within 30 days after the decision appealed from by filing with the Zoning
Administrator, and with the Board, a notice of appeal specifying the grounds
thereof. The Zoning Administrator shall forthwith transmit to the Board all the
papers constituting the record based upon which the action appealed from was
taken.

An appeal shall stay all proceedings in furtherance of the action appealed from
unless the Zoning Administrator certifies to the Board that by reason of facts stated
in the certificate a stay would in his/her opinion cause imminent peril to life or
property, in which case proceedings shall not be stayed other than by a restraining
order granted by the Board or by a court of record, on application and on notice to
the Zoning Administrator and for good cause shown.

The Board shall fix a reasonable time for hearing an appeal, and shall give public
notice and hold a public hearing as provided by Virginia Code § 15.2-2204.
However, when giving any required notice to the owners, their agents, or the
occupants of abutting property and property immediately across the street or road
from the property affected, the Board may give such notice by first-class mail
rather than by registered or certified mail.

The Board shall make its decision within 90 days of the filing of the appeal, unless
the appellant and the Board mutually agree upon an extended period.

In exercising its powers, the Board may reverse or affirm, wholly or partly, or may
modify, an order, requirement, decision, or determination appealed from.

The concurring vote of a majority of the membership of the Board shall be
necessary to reverse any order, requirement, decision, or determination of an
administrative officer.

VARIANCES

The Board shall hear upon appeal or original application in specific cases requests for
variances, as defined in Virginia Code § 15.2-2201, from the terms of this ordinance. A
variance shall not include a change in use.

(a)

(b)

(©)

Any property owner, tenant (with the written consent of the property owner),
government official, department, board or bureau may make application for a
variance. Applications shall be made to the Zoning Administrator in accordance
with rules adopted by the Board. The application and accompanying maps, plans,
or other information shall be transmitted promptly to the Secretary of the Board,
who shall place the matter on the docket to be acted upon by the Board.

The Zoning Administrator shall also transmit a copy of the application to the
Planning Commission, which may send a recommendation to the Board or appear
as a party at the hearing.

No variance shall be considered except after public notice and hearing as required
by Virginia Code § 15.2-2204. However, when giving any required notice to the

Town of Berryville
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Section 505 — Board of Zoning Appeals

owners, their agents or the occupants of abutting property and property
immediately across the street or road from the property affected, the Board may
give such notice by first class mail rather than by registered of certified mail.
Action on Variance Application

l.

The burden of proof shall be on the applicant for a variance to prove by a
preponderance of the evidence that the application meets the standards for a
variance as defined in Virginia Code § 15.2-2201 and the criteria set out in this
section.
Notwithstanding any other provision of law, general or special, a variance shall
be granted if the evidence shows that the strict application of the terms of the
ordinance would unreasonably restrict the utilization of the property or that the
granting of the variance would alleviate a hardship due to a physical condition
relating to the property or improvements thereon at the time of the effective
date of the ordinance, and;

(a) the property interest for which the variance is being requested was acquired
in good faith and any hardship was not created by the applicant for the
variance;

{b) the granting of the variance will not be of substantial detriment to adjacent
property and nearby properties in the proximity of that geographical area;

(c) the condition or situation of the property concerned is not of so general or
recurring a nature as to make reasonably practicable the formulation of a
general regulation to be adopted as an amendment to the ordinance;

(d) the granting of the variance does not result in a use that is not otherwise
permitted on such property or a change in the zoning classification of the
property; and

(e) the relief or remedy sought by the variance application is not available
through a special exception process that is authorized in the ordinance
pursuant to subdivision 6 of § 15.2-2309 or the process of modification of a
zoning ordinance pursuant to subdivision A4 of § 15.2-2286 at the time of
the filing of the variance application.

() The concurring vote of a majority of the membership of the Board shall be
necessary to approve a variance.

(g) In granting a variance the Board shall tailor the variance to provide the
minimum variance necessary to alleviate the hardship, and the Board may
impose such conditions regarding the location, character, and other features
of the proposed structure or use, as it may deem necessary in the public
interest. The Board may require a guarantee or bond to ensure that the
conditions imposed are being and will continue to be complied with.

(h) The Board will not consider substantially the same application within one
(1) year of previous Board action.

ZONING MAP INTERPRETATIONS

The Board shall hear and decide applications for interpretations of the zoning district map
where there 1s any uncertainty as to the location of a district boundary. After notice to the
owners of the property affected by the question, and after public hearing with notice as
required by Virginia Code § 15.2-2204, the Board may interpret the map in such way as to

Town of Berryville
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Section 505 — Board of Zoning Appeals

carty out the intent and purpose of the ordinance for the particular section or district in
question. However, when giving any required notice to the owners, their agents, or the
occupants of abutting property and property immediately across the street or road from the
property affected, the Board may give such notice by first-class mail rather than by
registered or certified mail. The Board shall not have the power to change substantially the
locations of district boundaries as established by ordinance. The concerning vote of a
majority of the membership of the Board shall be necessary to decide in favor of the
applicant.

LIMITATIONS ON POWERS OF BOARD
The Board shall not have the power to rezone property or to base Board decisions on the
merits of the purpose and intent of Town ordinances duly adopted by the Town Council.

MODIFICATIONS

(a) The Zoning Administrator may grant a modification from any provision contained
in the Zoning Ordinance with respect to physical requirements on a lot or parcel of
land, including but not limited to size, height, location or features of or related to
any building, structure, or improvements if the Administrator finds in writing that:
1. the strict application of the ordinance would produce undue hardship;

2. such hardship is not shared generally by other properties in the same zoning
district and the same vicinity; and

3. the authorization of the modification will not be of substantial detriment to
adjacent property and the character of the zoning district will not be changed by
the granting of the modification.

(b) The Zoning Administrator may not grant a modification that is more than 10% of a
regulation standards.

() Before the granting of a modification, the Zoning Administrator shall give, or
require the applicant to give, all adjoining property owners written notice of the
request for modification, and an opportunity to respond to the request within 21
days of the date of the notice. Before the granting of a modification, the Zoning
Administrator shall consult with the Chair and Vice Chair of the Board of Zoning
Appeals.

(d) The Zoning Administrator shall make a decision on the application for modification
and issue a written decision with a copy provided to the applicant and any
adjoining landowner who responded in writing to the notice sent pursuant to this
paragraph. The Zoning Administrator shall provide a copy of a written decision to
the Board of Zoning Appeals within five working days from making the decision,

(e) The decision of the Zoning Administrator may be appealed to the Board of Zoning
Appeals as provided i Section 505.3 of this Ordinance.

SECTION 507 - VIOLATION AND PENALTY

All departments, officials, and public employees of this jurisdiction who are vested with
the duty or authority to issue permits or licenses shall conform to the provisions of this
Ordinance. They shall issue permits for uses, buildings, or purposes only when they are in

Town of Berryville
Zoning Ordinance -5-9- July, 2023



507.2

Section 505 — Board of Zoning Appeals

harmony with the provisions of this Ordinance. Any such permit, if issued in conflict with
the provisions of this Ordinance, shall be nulf or void.

Any person, firm, or corporation, whether as principal, agent, employee, or otherwise,
violating, causing, or permitting the violation of any of the provisions of this Ordinance,
shall be guilly of a misdemeanor and, upon conviction thereof, may be fined up to one
thousand dollars ($1,000). Such person, firm, or corporation shall be deemed to be guilty
of a separate offense for each and every day during which any portion of any violation of
this Ordinance is committed, continued, or permitted by such person, firm, or corporation,
and shall be punishable as herein provided.

Tovwn of Berrpville
Zoning Ordinance : July, 2023



BERRYVILLE BOARD OF ZONING APPEALS
MOTION FOR APPROVAL
OF VARIANCE VR 01-24
Date: May 23, 2024
Maotion By:

Second By:

I move that the Berryville Board of Zoning Appeals APPROVE the request for a Variance
from the minimum lot width requirement under Section 604.5(b)(1) of the Berryville
Zoning Ordinance for the property located at 512 and 516 South Church Street,
identified as Tax Map Parcel number 14-((A))-43 zoned DR-4 Detached Residential.

VOTE:

Aye:

Nay:

Absent:

ATTEST:

Christy N. Dunkie, Recording Secretary




BERRYVILLE BOARD OF ZONING APPEALS
MOTION FOR APPROVAL
OF VARIANCE VR 01-24
Date: May 23, 2024
Motion By:

Second By:

| move that the Berryville Board of Zoning Appeals DENY the request for a Variance from
the minimum lot width requirement under Section 604.5{b}{1).of the Berryville Zoning
Ordinance for the property located at 512 and 516 South Church Street, identified as
Tax Map Parcel number 14-((A})-43 zoned DR-4 Detached Residential.

VOTE:

Aye:

Nay:

Absent:

ATTEST:

Christy N. Dunkle, Recording Secretary



